
THE BASICS OF A HEARING BEFORE THE ASSESSMENT REVIEW BOARD

PREAMBLE




It may be helpful for you to review the materials previously posted on the World 19 website at <http://www.world19.com> These are:

1. Municipal Property Assessment Corporation - A Wolf in Sheep’s Clothing, November 18, 2003

2. MPAC Assessments - Understanding MPAC’s Review Process and the Assessment Review Board, December 29, 2003.

3. Rules of the Assessment Review Board, A summary for MPAC Appeals, prepared January 1, 2004.

4. Precedent for Requesting Prehearing Stream at the Assessment Review Board, January 26, 2004.

If you are unable to access copies of these documents from the World19 website, please let John Leeson know and arrangements can be made to forward copies to you. 


Representing Yourself before the ARB
Appeal proceeding before the Assessment Review Board can be aided by an understanding of the process, particularly where the owner appears personally, without hiring a lawyer or having an agent appear. 

The purpose of this monogram is to help you level the playing field.  After all, when MPAC attends before the Assessment Review Board (ARB) they will be represented by a lawyer who is not only familiar with property assessment law but who has appeared before a chairperson of the Board on many previous occasions. 

In an ideal world both parties, namely, you as “the complainant” and MPAC as “the assessor” should both be represented by lawyers. BUT lawyers are expensive and you don’t want to end up in the situation where any savings in tax from your successful appeal against the assessment is offset or more than offset by what you have to pay your lawyer.  So it’s important that you become savvy in representing yourself.  Bear in mind that residential property assessments are now an annual event and the assessor is going to be a fact in your life indefinitely. Will you be up to the challenge or will you roll over and play dead?  


Preparation, Preparation, Preparation
Each year when you receive your Property Assessment Notice from MPAC, a number which is set out represents MPAC’s statement of the value of your property. To be sure, MPAC will not have seen your house and unless someone from MPAC has previously inspected it, either before or since you acquired it, they won’t know anything about its actual condition. Normally their assessments are based on “AA” which means “average condition for age”.  MPAC maintains a website and their menu contains a selection entitled “about my property”.
If you call them they will work out a username and password with you that allows you to obtain what information they have on file for your property.  They will also allow you to look at a limited number of other assessments.

Your appeal to the ARB has been based on the ground that MPAC’s number, that they say is the value of your property is too high.  Under the Assessment Act, Section 19 (1) - the assessment of land shall be based on its current value or average current value, as determined under Section 19.1.  Current value, for the Assessment year, means the fair market value of your property. Current market value, or “CMV” is based on actual real estate sales.  Your property may not have changed hands for many years, so under the valuation system, it is important to look at properties which have been sold over the past year in your “neighbourhood.”  Because MPAC is going to be long term fact of life, you ought to keep a record of the properties that are being sold in your neighbourhood.  When you see a “For Sale” sign make a note of the real estate agent and call him or her after the “sold” marker appears on the sign. 

When you have decided to challenge MPAC’s assessment it wouldn’t hurt to visit a local real estate office and asked for information about sales in the neighbourhood over the past year. Your property Assessment Notice sets out a value as of “June 30" each year and your check on sales should cover 12 months before that date and perhaps a few months after June 30, since Agreements of Purchase and Sale are usually signed a few months before closing. “Neighbourhood” is a loose concept.  It may encompass all the properties within 5 or 6 blocks of your own. The idea is that it should be a “homogeneous” area.

As you are a property owner, most real estate agents will not hesitate to talk to you and give you information. After all, you may be their future customer when you want to sell your property or buy another. They have listing books and computers which track the sales and you can probably obtain photocopies of those properties which you believe are comparable to your own. 

MPAC sends out its annual property assessment notices in October or November. By the following January all the assessments in your area are published in books which can be obtained at your local library, your local councillor’s office or at City Hall. Interestingly, they contain a comparative to the previous assessment.  As you go through the assessments you may find that in respect of actual properties sold assessment by MPAC can exceed the sale price by a significant amount. You may find this pattern to be repetitive.  On my street I know of two instances where MPAC’s assessments exceeded the actual selling price by 20 percent!

While it may take more effort, when you examine the assessment books or records, with their current and previous assessments, take the numbers down in respect of the whole neighbourhood.  I know of someone with a laptop who was able to do this quite easily and now has a record for the assessments of all neighbourhood properties for the past four years.  When the numbers are studied you may find that your increase stands out like a sore thumb and is much above the average assessment increases for all properties and not only comparable properties. Though their computer system, MPAC will allow you to obtain assessment information on six other properties which you believe are comparable to your own. While you may wish to take advantage of this, don’t hesitate to search the property rolls for others in your neighbourhood.  Above all, it is important not to confuse MPAC’s “assessed values” as actual value for the purposes of “fair market value”. That’s a function of sales.   If MPAC’s assessment of your property is erroneous it may be that most of their assessments are equally suspect.  

If you have done your homework you will be much better prepared for the process before the Assessment Review Tribunal. You will also have formed your own  view of the proper value to be assigned to your property. While my view is different, there are those who feel that the property owner has the onus of proving that the assessment is too high. Whether or not this is true it is important that you be able to commit to a number, or range, so that MPAC’s lawyer doesn’t try to dismiss you on the basis that their estimate must be valid because you don’t have one.

Under the Rules of the ARB you are entitled to request that your complaint proceed in the pre-hearing stream.  When you file your complaint or appeal be sure to include a request for the pre-hearing stream.  Under Board rules MPAC must provide:

1. Information as to the current value claimed and how it was calculated.

2. A full statement of every issue that MPAC intends to raise including identification of similar properties.

3. Identification of the vicinity which MPAC claims as part of the assessment, which they describe as the “homogenous area” of equivalent values.

4. They must list the information or documents known to them as being the evidence they rely upon in support of their assessment of your property.

MPAC will have its own records of actual sales in the neighbourhood which may be much more extensive than the six which they “cherry pick” to support their assessment of your property. Be insistent on obtaining a copy of the complete list.  Be prepared to seek an order of the Board requiring that they produce the full list.  If they try to claim some sort of privilege from disclosure your position should be that MPAC is a public corporation paid by your taxes and accountable to “all of us.” 

When it comes to the hearing the Board hopes that some of the issues will have been narrowed.  Before the hearing disclosure should be complete and in this regard disclosure obligations on both parties will be important.  


Getting ready for the Hearing
Your local councillor’s officer may be able to provide you with a map of your neighbourhood showing the location of all of the properties.  If you have joined a local group of like-minded neighbours who are challenging their assessments you can band together and come up with a plan showing lots with municipal numbers.  Be sure to take photographs of those properties which you relay upon as being comparables to your own. Generally the chairman will try to restrict both you and MPAC to relying upon the same number of comparable properties, be it six or a dozen.  This will include not only properties that have been sold but also properties much like yours which were assessed by MPAC as much less than your own.  Be sure to have at least three copies of any document or photographs or plan that you intend to rely upon at the hearing. You will have to provide one each to the chairperson and to the lawyer representing MPAC. Be equally vigilant in demanding copies of any document which MPAC’s lawyer  intends to rely upon.  This is an area where you can try to reach agreement in advance of the hearing and exchange documents.

Before the hearing make sure that you have a good handle on the detriments as well as the betterments in respect of not only your property but also the comparable sales relied upon both parties. Go and visit each and every one of them. For example, the comparables relied upon by MPAC may be in a tonier part of the neighbourhood or on a much quieter street.  In contrast your property may be located on a busy “speedway” or down in a deep valley which makes it difficult to walk to public transportation. You may not have a fireplace while those relied upon by MPAC as comparables all have fireplaces and prominent set backs.  Study the lot sizes and the construction. Be attentive to comparative square footage of the dwelling houses and the number and the exterior condition of all structures.


The Ground rules at the Hearing  

In Toronto, the Assessment Review Board holds its hearings at various locations. The hearing room set up is usually standard.  The chairperson sits at a raised dais at the front of the room. In front of the dais are two tables, usually separated by a lectern, one of which is reserved for MPAC’s lawyer and his or her assessor.  The other table is for you.  Between these tables and the dais may be another table where  witnesses sit.

When the chairperson starts the hearing there is usually a brief statement to the effect that the ARB is independent of MPAC. At the conclusion of the chairperson’s brief remarks you should take the opportunity to set out the ground rules. Ask the chairman about the procedure to be followed. Establish that at the outset you will have an opportunity to make an opening statement.  This is your chance to summarize in general terms what the complaint is all about. It can include such things as e.g.: - “my assessment was the highest percentage increase in the neighbourhood.”

The opening statement is to be distinguished from giving evidence.  



After settling the issue of opening statements including whether MPAC’s lawyer will also make a statement immediately following your statement,  or later on, then ask about the giving of evidence.  The chairman will confirm that as the complainant you are to call your evidence first.  This is important because you don’t want MPAC’s lawyer interrupting your case to make statements or to call evidence before your case is finished. You will be sworn as a witness as will anyone you call to give evidence on your behalf. When you give evidence, or your witnesses give evidence, the lawyer from MPAC will have a right to ask questions of them, or “cross-examine”.  Similarly when MPAC’s lawyer calls the assessor as a witness, he must be sworn and you will have the right to ask him questions.  All of this is in accordance with Section 10 of the Statutory Powers Procedure Act
It would help to be firm in requesting that during cross-examination the person being asked questions be at the witness table located between you and the chairperson so that you both have an unobstructed view of the witness. It can be intimidating to have the assessor simply sitting beside his lawyer while you are trying to ask questions.  Worse still, you don’t want to be in the position of having your back to the chairperson while you cross-examine MPAC’s witness, or otherwise wandering around the hearing room.  At the outset, when you settle the procedure, make sure that the Chairman is going to allow you to call reply evidence in the event that you’ as the complainant, call your evidence first. This is because MPAC’s lawyer, who responds to you will call evidence and you may want to respond to that. Also at the outset, settle with the chairperson that you will have the right to make closing submissions, or argument upon the evidence.  


What is evidence?
According to Section 15 of the Statutory Powers Procedure Act, evidence is any oral testimony and any document or other thing relevant to the proceedings that the tribunal may admit. There is some question about the admission of “hearsay” which can amount to a denial of natural justice.  Hearsay is the repetition of something said to the witness by another person where that person is not present and available for cross examination.


As you give your evidence, make sure that you can be heard by the chairperson and by MPAC’s lawyer. Speak up but speak slowly. If you go too fast the chairperson will probably be unable to keep up with you, as he or she has to write down notes in a book.  When you are going to refer to a document make sure that you give the chairperson a copy.  It will be marked as a numerical exhibit.  Keep track of the exhibit numbers as they are assigned.  MPAC’s lawyer must also be given a copy. Take your time to make sure that you are understood. 

Cross-examination occurs when you are asked questions by the opposing lawyer, after you have given your evidence.  You also have a right to cross-examine any witness called by MPAC. Under this process you ask the witness questions. You don’t make statements.  You don’t get into arguments with the witness. Keep each question short and sharp and then move on to the next question. If you get the answer you want don’t belabour the point. The purpose of cross-examination is to cast doubt on statements made by the witness when he or she has been giving evidence as well as to get that witness to support points that you want to advance.  Where possible, plan in advance an outline of both your evidence and your cross-examinations.

Closing submissions are the concluding stage of the hearing where you have a chance to summarise the evidence, showing how strong your case is compared to MPAC’s case. You may be asked questions by the chairperson.  Always respond succinctly and directly to questions. 

Because this may be a new experience for you, don’t hesitate to go down to the ARB hearing rooms a few weeks in advance of your hearing. Spend a morning listening to an actual hearing. All hearings, with few exceptions, are open to the public according to Section 9(1) of the Statutory Powers Procedure Act.  This will help you get accustomed to the process.  By “pre-attending” you will know where the hearing building is and the parking areas are located.  There may be several hearing rooms, so examine them all. My final advice is that you get a good night’s rest the evening before. Good luck at your hearing.

Bruce Haines 

February 19, 2004    


