
RULES OF THE ASSESSMENT REVIEW BOARD


A SUMMARY FOR MPAC APPEALS 


PREPARED JANUARY 1, 2004
This summary is offered for the guidance of those ratepayers wishing to appeal their 2003 Property Assessment by the Municipal Property Assessment Corporation (MPAC ) to the Assessment Review Board (ARB).  The new rules were proclaimed in effect as of October 1, 2003 and may be viewed on-line at:

http://www.arb.gov.on.ca/english/content/rules.htm
For those wishing to appeal their assessment the last date for doing so is March 31, 2004. Some of you may have already filed your Request for Reconsideration to MPAC by the December 31, 2003 deadline. None of you will likely have received any response from MPAC to date.  Your making an appeal to the ARB does not depend on a prior Request for Reconsideration. In fact if you don=t appeal to the Board it is not likely that MPAC will seriously consider your request!

Initiation of an appeal or a Acomplaint@ before the ARB is governed by Rule 15   

which requires that the appeal or complaint or application (really these are one and the same thing) be made by letter if the Complaint form found on-line is not used.. The complaint must be addressed to the Board >s Registrar, provide the applicant=s name, telephone number, address and postal code and, if you have one, a fax number and an email address   You must identify your property by roll number and state the nature of your application and the reasons for it.  Be sure to Include the appropriate fee which, in the case of residential property, is $50. You must sign your application.

If you wish to use the Board=s four page complaint form it can be downloaded from the above website at pages 37 to 41. The Board=s mailing address is:


Assessment Review Board


250 Yonge Street, 30th Floor


Toronto, Ontario


M5B 2L7


Phone: (416) 314 - 6900 or 1-800-263-3237


General Fax: (416) 645 - 1819


Complaint Fax: 1-886-297-1822   

The Board=s website is www.arb.gov.on.ca and a complaint form can be filed electronically. The Board=s version is posted on the website.  The Board offers a pamphlet entitled  APreparing for your Assessment Review Board Hearing.@  You can telephone the Board=s Public Inquiry Unit at either of the above numbers. 

If for some reason the Board doesn=t have a record of your appeal there is provision to extend the time by swearing an affidavit that you mailed the complaint by March 31, 2004, or you filed the complaint within 30 days after becoming aware of the assessment by MPAC which you wish to appeal. If your mailing address on record with MPAC is different from your property address and for some reason you changed your mailing address without notifying MPAC, this extension under Rule 17 may be of interest to you.

As a property owner seeking relief before the Assessment Review Tribunal there is really only one issue. Under Section 19 of the Assessment Act, the assessment must be based on  Acurrent value@ which means, in relation to land, the amount of money the fee simple, if unencumbered, would be realized if sold at arm=s length by a willing seller to a willing buyer. For assessments applicable to the 2004 assessment year this means the fair market value of your property as of June 30, 2003.
Your complaint will simply say that you believe the value assigned to your property is Atoo high@
As part of the complaint (application or appeal) you are entitled to and should make the ARequest for Prehearing Stream@ under Rule 15(1).  By seeking in your application participation in the prehearing stream you can get the benefit of many informal procedures, including alternative dispute resolution.  Without opting for the prehearing stream your application goes into the direct hearing stream which may mean a formal board hearing without the active prehearing attention of the Board . Rules 54 to 55 also deal with streaming and allow parties to make a written request for streaming or a different type of streaming at any stage of the proceedings. Rule 73 sets out important details of the APrehearing Conference.@
If you have not been able to resolve your assessment dispute with MPAC at the informal ARequest for Reconsideration@ stage, you will find that MPAC will engage a lawyer to represent it at the hearing before the ARB.  It is therefore in your interest to go though the prehearing system if you are not going to be similarly represented.  Once you become involved before the ARB there will be requirements to complete various forms and give written notice such as a AStatement of Issues@ or a AStatement of Response,@ more about which will be mentioned later.  Service and filing of documents, where required, can usually be made by fax as an alternative to ordinary mail.  You may wish to visit the Rules website and review Rules 18 to 29. See in particular Rule 20.4 which provides that the parties at the direction of the Board on their own initiative may exchange or file documents or submissions at any time.  

MPAC=s assessment of the value of your property is not really based on an actual determination of its fair market value, or Aactual value@ which is the price that would have been realized on a sale had you sold your property in 2003. MPAC has a computer programme into which it dumps information of a general nature which it would rather not tell you about.  With computers, there is an old precept called, Agarbage in, garbage out.@ Unless MPAC is prepared to be very specific with you and give you the exact formula on which their assessment of your property was based, you should bear in mind the above precept. 

As part of their on-line service, MPAC offers to allow you to search for Asix comparables.@  Their concept of Acomparables@ is not six properties that were sold on the open market during 2003 but Acomparable assessments.@ If they are all as flawed as your assessment, MPAC is really offering a useless investigative tool. This leads into Rule 30, concerning Adiscovery@ which the Assessment Review Board may permit if needed to obtain information from a Aparty,@ of which you are one and MPAC, as the assessor, is the other.  Discovery is a form of questioning, either oral or in writing. Request for discovery is invoked under Rule 31 by bringing a ANotice of Motion@ before the Board.  Discovery will be granted only where you have requested information from MPAC which it has refused to provide.  For example, apart from wanting to know the precise basis of their assessment formula you may want to know what actual comparable sales they have in their data base.  This can mean all comparable sales and not merely those that they seek to Acherry pick@ that are helpful to them.  If a notice of motion is necessary you must set out the efforts you have made to obtain the information and the reasons why the information is needed.  The Notice of Motion is in writing but the hearing of the Motion can be by telephone conference or by personal attendance at the Board.  Take the time to review Rule 30 to Rule 32 inclusive, for more specific details. Upon serving and filing the Notice of Motion, the opposite party is required to serve and file a ANotice of Response.@  The procedure concerning the Notice of Response is set out in Rules 33 to 34.

Rules 56 to 58 deal with the consolidation of different complaints or applications

involving separate parties either where the parties consent or there are common issues of fact or law.  Under Rule 59 the Board also has power to adjourn hearings or other proceedings.  Reasons for granting adjournments may be such matters as accommodating settlement discussions or for some other reason that has to do with the fairness of the hearing.  See also Rules 60 to 64. 


Alternative Dispute Resolution or AA.D.R.@ lies at the heart of these regulations. See  Rules 65 to 72. The purpose is to seek dispute resolution in an informal way under the supervision of a board member.  Please bear in mind that this is not to be confused with APrehearing Conferences@ as this area is rather more formal Aon the record proceeding@ at which the public may attend.  Apart from seeking settlement of some or all of the issues, the parties to AA.D.R.@ are encouraged to identify their issues, acquire a better understanding of the matter or reach procedural or substantive agreements that may reduce the length of the hearing. Under Rule 65 the A.D.R. process may be initiated by the Board to take place in a mediation or a settlement conference or other event which may be held in person or by conference call.  At least 3 days before the A.D.R. event the parties prepare and produce concise statements in respect of the issues, the evidence they expect to call at the hearing and statements concerning any expert reports they expect to obtain.

To ensure full and open discussion during an A.D.R. event Rules 67.2 provides that they are confidential and not held in public.  The person presiding or the facilitator has power to adjourn the conference, to meet with any party individually, to offer an opinion on any matters in issue and to facilitate discussion between the parties.  In fact there are some 15 different items set out in Rule 67.2 which should be reviewed. If the facilitator is a member of the Board he or she can also make Aany order that can be made under the Rules.@  Rule 68 provides that the Board member who presides at the A.D.R. event cannot preside at the actual hearing unless the parties consent.  Sometimes the A.D.R. event will result in a partial settlement and the parties can request that the Board member presiding also preside at the hearing.

Rule 70 is important in providing that Aall documents created for or anything said in an A.D.R. event and any offer to settle  is confidential and cannot be introduced into evidence at the hearing without the consent of the party who created the document.  If a document exists independently of the hearing presumably there is no privilege. Accordingly a list of @comparable@ actual sales prepared by MPAC might be privileged but not the actual sales as they exist independently of the conference.  If a document or information in respect of a document is already in the Apublic domain@ it cannot be said to be confidential.  

APrehearing Conferences@ are dealt with in Rules 73 to 86 and may actually involve a settlement conference, which is similar to mediation, a discussion of procedure for a hearing and a preliminary hearing.  Rule 73 sets out the substance of pre-hearings which may be initiated by the Board or the parties. It can as a settlement conference identify and simplify the issues, identify agreed upon facts or evidence, obtain admissions to simplify the hearing, discuss settlement, provide directions for the hearing in terms of witnesses, reports and further disclosure, discuss opportunities for settlement and fix a date for the hearing. Consider in particular Rule 73(e)  Adiscuss opportunities for settlement, including possible use of mediation or other dispute resolution processes.@  This seems to be an invitation to utilize the A.D.R. process set out in Rules 65 to 72.

Rule 74 allows a party to request a Prehearing or convert a hearing event into a Prehearing.  The latter must be done 25 days in advance of the hearing.  The request must be in writing and must include the roll number and address of the property, set out reasons for the request and the issues to be addressed.   Where the Board agrees with the request it shall under Rule 75 serve a Notice of Prehearing Conference which the requester must then serve.  In the case of the @ first@ Prehearing conference, the Notice must be provided 90 days in advance of the hearing unless the Board orders an earlier time or the parties consent.  Rule 76 requires the parties to meet in advance of the conference to consider the numerous subjects set out in Rule 73. 

According to Rule 77, at least 45 day before the first Prehearing  the parties must file a consent to a procedural order, addressed to the prehearing process, following which the Board may issue a procedural order requiring the applicant to serve 45 days before the prehearing a AStatement of Issues@ with the responding party within 15 days before the prehearing to deliver a AStatement of Response.@


Rule 77.1 is specifically applicable to the Aprehearing stream@ in that the conference may include some attempt at resolution by way of mediation or other alternative dispute resolution.  Prehearing Conferences are conducted by a board member and are held in person or by conference call.  Although it may be more time consuming the preference of this author is to hold prehearing conferences in person. 

According to Rule 79 if any part of the prehearing conference takes the form of a Apreliminary hearing@ the party who doesn=t want to conduct the proceeding by electronic means must object in writing and give reasons. 


Because the prehearing conferences are held before a Board member, Rule 81 allows the Board member conducting  a prehearing to convert it into Aa procedural discussion A, a Asettlement conference@ or a preliminary hearing, or to convert from one to another with the consent of the parties.  

Section 83 specifies the content of the Statements of Issue and Response.  (Note: a party may request that the statements be filed with the Board under Rule 20.4)  If the issue is Acurrent value,@ the statements shall contain at least the following: 

(1) information as to the current value and it shall be shown how it was calculated.

(2) 
a full statement of every issue that a party intends to raise including identification  of  similar property to be referred to by the complainant, if any, 

(3)  identification of the vicinity claimed by the party; and 

(4)  listing of the information/documentation known at the time of disclosure and to be produced in evidence at the hearing.

Section 83 also deals with the content of the statements where the issue is classification of the property or the cancellation, reduction or refund of taxes under the Municipal Act. The fact that prehearing conferences and A.D.R. (as provided for in Rules 65 to 72 ) are not mutually exclusive is underlined in Rule 84. If the Board member who presides at the preliminary hearing portion of the preliminary conference Aafter presiding at an A.D.R. event at the prehearing@, the Board may set a later date for the preliminary hearing before another Member.

Under Rule 86.1, where the matter is in the APrehearing Stream@, each party shall file with the Board (in the prescribed form) a ACertificate of Readiness,@ served on the opposite party, if the party is of the opinion that the matter is ready for hearing.  If the other party doesn=t share that view the other party must serve within 10 days a ACertificate of Objection.@  Failure to object or to bring a motion to extend the time for objecting means the other party shall be deemed to have filed a Certificate of Readiness.  According to Rule 86.2, where the objection is filed the Board shall schedule a prehearing conference to deal with the objection or motion.  In case neither party has filed their Certificates within 6 months of a procedural order being made and the matter appears inactive, the Board of its own motion may hold a status hearing.

Rules 87 to 97 deal with hearings which may be held in person (or orally), in writing or electronically (by conference call).  The latter can=t be held on any substantive issue if this will cause a party significant prejudice.  Rules 67 to 92 deal with electronic conferences including videoconferencing and the claims of prejudice and their assertion. 

In a similar manner, Rules 93 to 97 deal with written hearings including considerations as to when the hearings should be in this manner and the methods of taking objection. 

Rule 100  starts off with the nuts and bolts of public hearings including requests for media coverage, the recording of proceedings and transcripts which are at the expense of the parties.  Rule 106 commences a section on Board Decisions. If a party wants written reasons the request must be made within 14 days at the end of the hearing.  A party intending to ask for a review of the Board=s decision must under Rule 110 request written reasons. Bear in mind that Areasons for decision@ is something that is separate from the Board=s formal decision which must be in writing under Section 107.  Section 110 and the following sections sets out review proceedings in which the Board may review all or part of a decision and may confirm, vary, suspend or cancel the decision and orders a rehearing before a new member.  Obviously these powers will be very rarely exercised.

Rule 113  sets out Reasons for Review such as allegations that a Board acted outside its jurisdiction, there was bias in the tribunal, procedural unfairness, violation of the rules of natural justice or the need to hear new evidence not available at the time and other errors.

If you access the Rules on-line, there are sample forms being the Complaint form, a procedural order form, a form for a Notice of Motion, Affidavit of Service, Notice of Response to Motion and the Certificate of Readiness and Certificate of Objection. 

As difficult as these Rules may seem, you need not be a lawyer to make good use of them. Once you have read and reread this summary you will start to feel more familiar with the process.  Remember the Rules have just been introduced and therefore they will be new to everyone. According to Rule 3 the general principle is that the rules shall be liberally interpreted to ensure a just, most expeditious and least expensive determination of every proceeding on its merits. Substantial as opposed to perfect compliance is expected.  While you are entitled to be represented by a lawyer before the ARB  you really can and should not hesitate to represent yourself.  

Good luck with your Complaint to the Assessment Review Board!

